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Linda Chu Takayama, Director
Department of Taxation

Re: S.B. 495, S.D. 2, Relating to Taxation

S.B. 495, S.D. 2, for the Committee's consideration.

LINDA CHU TAKAYAMA
DIRECTOR

DAMIEN A. ELEFANTE
DEPUTY DIRECTOR

S.B. 495, S.D. 2, creates an economic nexus standard for Hawaii income tax. The bill
states that a person that lacks physical presence in Hawaii is presumed to be engaged in business
in the State if the person engages in 200 or more transactions with persons in the State or has
$100,000 or more in gross income from sources in the State in the current or previous calendar
year. The bill is effective July 1, 2050 and otherwise applies to taxable years beginning after
December 31, 2018.

First, the Department notes that this bill will clarify the circumstances under which a
person will be subject to Hawaii income tax and that the proposed standard is similar to the
standard created for purposes of the general excise tax by Act 41, Session Laws of Hawaii (SLH)

2018.

Finally, the Department notes that it will be able to administer the changes in this bill
with the current effective date.

Thank you for the opportunity to provide comments.
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SUBJECT: INCOME, Nexus Presumptions
BILL NUMBER: SB 495, SD-2
INTRODUCED BY: Senate Committee on Ways & Means

EXECUTIVE SUMMARY: States that a seller with more than $100,000 in in-state sales or 200
transactions into the state shall be deemed to be doing business in the state for purposes of the
income tax law. Creates a nexus presumption for income tax like the presumption for general
excise tax adopted last year. Clarification is needed on the $100,000 test because it might not be
interpreted as intended, and serious consideration should be given to placing this standard in
chapter 231 to make it applicable to more tax types.

SYNOPSIS: Adds a new section to chapter 235, HRS, providing that a person is presumed to be
systematically and regularly engaging in business in the State, whether or not the person has a
physical presence in the State, if in the current or preceding calendar year: (1) the person
engages in two hundred or more business transactions with persons within the State; or (2) the
sum of the value of the person's gross income attributable to sources in this State equals or
exceeds $100,000 or for a person that does business within and without the State the numerator
of the person's sales factor for the State equals or exceeds $100,000.

EFFECTIVE DATE: July 1, 2050.

STAFF COMMENTS: “Substantial nexus” or “nexus” is a concept in U.S. constitutional law
describing the minimum level of contacts with the State that a potential taxpayer needs to have
before the State has power to impose taxes on that potential taxpayer. The limitation comes from
the Commerce Clause of the U.S. Constitution. Complete Autor Transit, Inc. v. Brady, 430 U.S.
274 (1977).

Apparently, this bill was intended to be the counterpart for income tax to the nexus standard for
general excise tax enacted last year as Act 41, SLH 2018. The nexus presumption under Act 41
is triggered if a potential taxpayer completes 200 transactions, or sales exceeding $100,000. We
recommend using the same language as Act 41 to be consistent with that law and with South
Dakota v. Wayfair, Inc., 585 U.S. _ (2018), the Supreme Court case on which Act 41 relies.

It is now unclear whether the nexus standard in Act 41 is supposed to apply to only the GET or
other tax types. Apparently, that uncertainty prompted this bill. This bill, however, appears to
apply only to net income tax. What about franchise tax, public service company tax, transient
accommodations tax, and so forth? Because nexus is a concept that applies to all taxes, the
Committee should consider moving the language of Act 41 to chapter 231, and have it apply to
all taxes.
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S.B. 495, S.D. 2 - RELATING TO TAXATION

The Hawaii Government Employees Association, AFSCME, Local 152, AFL-CIO
supports the purpose and intent of S.B. 495, S.D. 2 which creates a nexus standard for
taxing out-of-state businesses on their business income in Hawaii.

In the past two decades, our economy has quickly evolved from purchases made
exclusively at brick-and-mortar physical storefronts to now include increasing amounts
of internet purchases via online merchants and third-party vendors. As the popularity
of e-commerce continues to exponentially grow, fairness dictates that internet-based
transactions should be treated in the same manner as other retail transactions. Retail
transactions that are taxable by brick and mortar retailers should also be taxable when
sold through the internet.

Hawaii has already lost millions of dollars in uncollected internet-based sales, and the
losses will likely increase as internet commerce continues to grow. Creating a nexus

standard to tax those who regularly and systematically engage in business in Hawaii is
necessary and appropriate.

Thank you for the opportunity to testify in support of S.B. 495, S.D. 2.

Respectfully submitted,

NPT

Randy Perreira
Executive Director
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Re: SB 495 SD2 Relating to Taxation

Good afternoon Chairperson Luke and members of the House Committee on Finance. | am Tina Yamaki,
President of the Retail Merchants of Hawaii and | appreciate this opportunity to testify.

The Retail Merchants of Hawaii (RMH) as founded in 1901 and is a statewide, not for profit trade organization
committed to the growth and development of the retail industry in Hawaii. The retail industry is one of the
largest employers in the state, employing 25% of the labor force.

We are in support of SB 495 SD2 Relating to Taxation. This measure creates a nexus standard for taxing out-
of-state businesses on their business income in Hawaii. Our local brick and mortar stores are the economic
backbones of our communities that provide employment and tax revenue to fund vital services throughout the
State. Many of our retailers statewide are already operating on a thin margin, especially mom and pop stores.
This measure would provide e-fairness by leveling the playing field for businesses in our community.

Until nexus legislation is passed our local retailers will continue to be at a disadvantage. Currently consumers
pay the General Excise Tax on the goods they purchase in the brick and mortar stores physically located in the
state of Hawaii. This puts our local retailers at a disadvantage as this effectively makes products purchased at
brick-and-mortar stores more expensive than products purchased online. This measure would enable the
taxation of purchase from online sellers by local consumers who shop on line at such sites that include but are
not limited to QVC, Wayfair, Overstock, Ebay, Vista Print, Etsy, Shoe Dazzle and Amazon’s third party sellers.
Hawaii is missing out on millions of dollars on uncollected use tax from remote sales. And every year online
sales has been increasing substantially.

We urge you to pass this measure Mahalo again for this opportunity to testify.

-
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